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Apply five per cent rule to disclosure of margin loans 
 
Directors and executives hold ing more than f ive per cent  of  a company’s 
issued secur i t ies subject  to a margin loan should be required to disclose their  
interests,  c la ims Chartered Secretar ies Austral ia (CSA).  
 
As an inter im measure,  CSA bel ieves reforms could be implemented ef f ic ient ly 
and ef fect ively by amending the ASX List ing Rules to require directors to 
not i fy the company i f  they have a f ive per cent stake or more in the company 
in issued secur i t ies subject  to margin loans. As is  the case now with d irectors’  
share trading,  the company would then be required to inform the market.  
 
The longer- term solut ion, however,  is  to amend the Corporat ions Act,  making 
i t  mandatory for  di rectors to comply wi th th is  d isclosure requirement.  This 
would have the added advantage of  giv ing the Austral ian Secur i t ies and 
Investments Commission (ASIC) much tougher enforcement powers in the 
event of  non-compl iance.  
 
“We are aware that the issue of  whether or  not  d isclosure of  secur i ty interests 
or other th ird-party r ights in directors ’  shareholdings should be regulated is  
complex and controvers ial ,”  CSA’s chief  execut ive Mr Tim Sheehy said.  
 
“However,  our  members are of  the strong view that good governance is  about 
keeping the market ful ly informed.  
 
“ In arr iv ing at  this  posi t ion,  we took into account the need to keep the market 
informed, the need to balance the benefi ts  against  the costs of  any enhanced 
disclosure requirements and the legi t imate interest  of  d irectors in the pr ivacy 
of  their  personal  f inancial  af fa irs ,”  Mr Sheehy said.  
 
“We are certa inly not  interested in giv ing informat ion to short  sel lers and 
others that would al low them to target par t icular  companies or  directors.   
 
“But our members don’t  th ink that i t ’s  good governance for  a d irector  to enter 
into substant ia l  f inancia l  arrangements that,  i f  d isclosed, could adversely 
impact that company’s shares. 
 
“We are also concerned that  such f inancia l  arrangements can give r ise to a 
confl ic t  of  interest  between the director  and the company. Whi le substant ia l  
shareholders of  a company who are not d irectors could also have 
arrangements in place that could have a mater ia l  impact on the share pr ice, 
they do not have a f iduciary duty to act  in the best  interests of  that  company,”  
Mr Sheehy said.  
 
The advantage of  ty ing disclosure to a f ive per cent threshold is  that  boards 
are not p laced in the di f f icul t  posi t ion of  enquir ing into directors ’  personal  
f inancial  arrangements and c ircumstances to determine whether a part icular  
margin loan or  other arrangement is  mater ia l  and should be disclosed under 
the cont inuous disclosure regime.  
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“More of ten than not,  companies would be unable to determine mater ia l i ty 
wi thout examining the f inancia l  arrangements of  d irectors.  I t  is  unl ikely they 
would have access to that sor t  of informat ion and nor should they,”  Mr Sheehy 
said.   
 
“For example,  a di rector ’s  shares in one company may form part  of  a larger 
port fo l io to which the secur i ty interest  appl ies,  and judging mater ia l i ty  would 
involve examinat ion of the ent ire port fo l io.    
 
“Now that ’s a breach of a director ’s  pr ivacy,”  he said.  
 
For fur ther informat ion contact Tim Sheehy at  Chartered Secretar ies Austral ia 
on (02) 9223 5744 or 0419 490 594 or  Viv Hardy at  Cal l idusPR on (02)9283 
4113 or  on 0411 208 941  
 
About Chartered Secretaries Australia  
Chartered Secretar ies Austral ia (CSA) is  the peak professional body 
del iver ing accredi ted educat ion and the most pract ical  and author i tat ive 
tra ining and information on governance, as wel l  as thought leadership in the 
f ie ld.  
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