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The law must be changed to protect shareholder privacy  

By Tim Sheehy  

 

The government must amend legis lat ion cover ing access by thi rd part ies to  
company share registers i f  i t  is  ser ious about making sure that reta i l  
shareholders are protected and not  open to invasions of  their  pr ivacy.  
 
In fact,  as the law now stands, l is ted companies have l i t t le opt ion but to 
comply wi th a request for  their  share registers from brokers, char i t ies and 
others seeking to extend their  market ing databases. 
 
And th is  despite the fact  that  the law expl ic i t ly s tates that us ing the share 
register  for  the purposes of  sending market ing mater ia l  is  prohibi ted.  
 
Broadly,  companies must provide a copy of  a l l  or  part  of  the share register  
wi th in seven days to any person request ing access to the register on payment 
of  a fee.  
 
Companies can ask the purpose of  the request,  but the person request ing the 
register  is  under no obl igat ion to d isc lose their  reason. Indeed, any individual  
request ing the register  does not even have to disc lose their  name. 
 
Under the current law, companies must provide the register  even i f  they 
bel ieve that  i t  wi l l  be used for  an improper purpose, such as sending 
market ing mater ia l  to shareholders.  A request could be refused i f  a th ird party 
speci f ical ly stated that they wanted to use the register  for  market ing purposes 
— but i f  a broker or char i ty has worked out that  they can get an extremely 
cheap mai l ing l is t  by saying nothing,  the l ikel ihood of  them tel l ing the t ruth 
about what they want the register  for  is  extremely low. 
 
Once the register  has been suppl ied,  companies can advise the regulator that 
they th ink i t  wi l l  be used for  an improper purpose, but by then the damage is  
done. Shareholders’  names, addresses and weal th holdings are already in 
someone else’s possession. And how can a regulator  chase down every b i t  of  
d irect market ing to see i f  i t  was mai led to an address that came from a share 
register  or another mai l ing l is t? Enforcement of  any breaches of  the current 
law is  vi r tual ly impossible.  
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The f inal  i rony is  that,  due to a court  decis ion last  year,  th ird part ies can get  
hold of the registers of  large l is ted companies, such as Telstra,  ANZ, BHP 
Bi l l i ton and Westpac, for an out lay of  a mere $250.  
 
Everyone now knows th is is  the cheapest mai l ing l is t  you can buy — and i t ’s 
a l l  perfect ly legal .  
 
Freehi l ls ’  par tner , Pr isci l la  Bryans, has reviewed how the current legis lat ion 
came into being. The or ig inal  pol icy object ive was to provide protect ion and 
pr ivacy to shareholders from invasion by those seeking to promote their  
services to them, whi le recognising that  legi t imate uses for  the informat ion,  
such as shareholders communicat ing wi th other shareholders, should not be 
prevented. 
 
CSA has conducted an informal straw pol l  and found that 95 per cent of 
requests for  company share registers do not come from shareholders, but f rom 
third part ies wanting to exploi t  the information for  their  own purposes.  
 
We seem to have strayed a long way from the pol icy object ive.  
 
Chartered Secretar ies Austral ia (CSA) has for  some years been urging the 
government to introduce a ’proper purpose’ test  for  accessing share registers 
— this would mean that  the law would actual ly  operate in the manner in which 
i t  is  intended to.   
 
This would not affect  exist ing shareholder r ights — shareholders 
communicat ing wi th other shareholders is  c lear ly a proper purpose. 
 
The Corporat ions Act needs to be changed to include the same pr ivacy 
obl igat ions for  shareholders that are in place for  a l l  other f inancial  deal ings 
and personal  informat ion. Whi le pr ivacy laws prohibi t  the disclosure of  
someone’s bank account or  superannuat ion account detai ls ,  i t  does not make 
sense that anyone can obtain a shareholder ’s  name, address and port fo l io 
holding because they choose to hold their  weal th in th is  manner.  
 
The government current ly has an opt ions paper out  for  publ ic  consul tat ion.  I f  
the government is genuinely ser ious about protect ing ordinary shareholders 
f rom the exploi tat ion of  their  names and addresses by any th ird party that  
sees a quick and easy way to bui ld up a massive market ing database, then 
that  consultat ion should result  in i t  moving swif t ly  to introduce the necessary 
amendments into Parl iament.   
 
*Tim Sheehy is Chief  Executive of Chartered Secretaries Australia 
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