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Burying Sons of Gwalia clears the way for 
greater investment 
 

Restor ing the tradi t ional r ight of  credi tors over shareholders  in  the winding up 

of  a company is not  only pract ica l and equitable, i t  a lso c lears  the way for 

greater  investment  at a t ime when the country needs i t  most ,  c la ims the 

leading independent  body for  governance  and r isk  management .  

 

Welcoming the move to reverse the ef fect  of  the High Cour t ’s  dec is ion in Sons 

of  Gwal ia v Margaret ic ,  Chartered Secretar ies Austra l ia ’s (CSA)  chief  

execut ive Mr T im Sheehy said, “ t he federal government  is  to be applauded for  

rejec t ing the High Court ’s  legal ist ic  approach in favour of  what  is  c lear ly in  the 

nat ion’s  best  in terests .  

 

“Capita l market  investors can f inal ly take comfort that  the t ime-honoured and 

wel l-understood dis t inct ion between the r ights and r isks of  debt  and equi ty 

investment  wi l l  again prevai l , ”  said Mr  Sheehy.   

 

CSA had long argued that the High Cour t  dec is ion f lew in the face of  the 

tradit ional  pr inc ip le that  shareholders  as sume greater r isk  for  the chance of  

greater  reward whi le credi tors accept l im ited returns for  lower  r isk . CSA’s v iew 

was that  Sons of  Gwal ia  d istorted the capita l  markets by forc ing credi tors  to 

compete wi th shareholders  in  a winding-up and ef fect ive ly underwr i te 

shareholders ’ speculat ive r isks with no compensating benef i ts.  

 

Moreover,  CSA argued that the dec is ion was bad for governance  by 

inadvertent ly creat ing a pr iv i leged c lass of  shareholder when ,  in  pr incip le,  a l l  

ord inary shareholders  should have iden t ical  r ights.  That is ,  Sons of  Gwal ia  

gave only those shareholders who purchased their  shares at  the t ime of  a 

company’s  misleading conduct  equal  standing wi th creditors ,  but excluded 

those who had bought their  shares at  an ear l ier  t ime.  

 

“The government has now del ivered the r ight resul t  by conf irming that 

shareholders must  cont inue to absorb the r isk  of  insolvency as part  of  the 

broad range of  r isks they assume in acquir ing shares  and which proper ly 

include the r isks of  corporate f raud, misconduct  and the  non-disc losure of  

pr ice-sens it ive informat ion,”  sa id Mr Sheehy .  

 

“The government’s  decis ion promotes r egulatory certa inty and greater  equity 

— both of  which are good for governance ,”  he added.  
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In  Sons of Gwal ia,  a shareholder a l leged that he had been in duced to buy 

shares in an ASX- l is ted company as a result  of  the company’s  misleading 

conduct .  The High Court  held that  the shareholder had the same r ights as an 

unsecured creditor  in  the subsequent  winding up of  the company to lodge a 

c laim against the com pany’s assets  for  the shares ’ loss in  value. In th is  case, 

the company’s a l leged misconduct  arose f rom a breach of  i ts  cont inuous 

d isclosure obl igat ions in fa i l ing to advise the ASX of  changes in i ts  operat ions 

that  meant  i t  could no longer operate as a go ing concern.  

 

The Corporat ions and Markets Advisory Committee (CAMAC)  had 

recommended in March 2009 that,  whi le  the controvers ia l decis ion had 

signif icant  impl icat ions for  providers of  corporate debt f inance as wel l  as  the 

conduct  of  ex ternal adminis trat ions, the government  should not  take act ion to 

over turn i ts  ef fec t .  

 

 

For  fur ther informat ion contact T im Sheehy at Chartered Secretar ies Austra l ia 

on (02)  9223 5744 or  0419 490 594 or Viv Hardy at  Cal l idusPR on (02) 9283 

4113 or on 0411 208 951 .  

 

About Chartered Secretaries Austral ia  

Chartered Secretar ies  Austra l ia  (CSA)  is  the independent  leader in  governance,  r isk  

and compl iance.  As the peak profess ional  body del iver ing  accredi ted educat ion and 

the most  pract ica l  and author i ta t i ve t ra in ing and in format ion in  the  f ie ld ,  we are 

focused on improving organisat ional  per formance and t ransparency.  
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